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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Criminal Action No. 10-cr-00221-REB
UNITED STATES OF AMERICA,

Plaintiff,

2. KATHY J. MASCARENAS, a/k/a Kathy Oliver

Defendant.

PLEA AGREEMENT AND STATEMENT OF FACTS
RELEVANT TO SENTENCING

A

The United States of America (the government), by and through John F. Walsh,
United States Attorney for the District of Colorado and Linda Kaufman and James R.
Allison, Assistant United States Attorneys, and the defendant, Kathy J. Mascarenas,
personally and by counsel, Daniel J. Sears, P.C., submit the following Plea Agreement
and Statement of Facts Relevant to Sentencing pursuant to D.C.COLO.LCrR 11.1.

. PLEA AGREEMENT

This agreement is presented pursuant to Fed. R. Crim. P. 11 {(c)(1)(A) and (B).

The defendant agrees to plead guilty to Counts 4 and 9 of the Indictment, each of
which charges a violation of 18 U.S.C. §§ 1343 and 2(a), wire fraud.

The government agrees to dismiss all remaining counts and to bring no
additional charges against the defendant based upon any acts and transactions known

to the government as of the date of execution of this agreement by all parties.

Court’s Exhibit

1




Case 1:10-cr-00221-REB Document 411 Filed 03/20/12 USDC Colorado Page 2 of 33

The government also specifically agrees not to charge the defendant Kathy J.
Mascarenas with any federal offense, including bank fraud, based on her alleged
involvement in 2009-2011 in obtaining, modifying, and/or extending the loan made by
Wells Fargo Home Mortgage for the Mascarenas’ former residence located at 10043
Tennyson Court, Westminster, Colorado 80031.

The government further agrees to recommend that the defendant be sentenced
at the bottom of the guideline range, as determined by the court. The defendant’s
position is that a lesser sentence of 21 months’ incarceration would be sufficient, but not
greater than necessary to fuffill the purposes of 18 U.S.C. § 3553(a)(2).

The parties agree that restitution is mandatory, pursuant to 18 U.S.C. § 3663A,
and that the defendant will be jointly and severally liable with any other defendant who
may be convicted for any offenses causing the same loss. The government’s position is
that the total restitution in Defendant Kathy J. Mascarenas' case is approximately
$1,776,671.73; the defendant’s position is that restitution is limited to the harm caused
to the victims of her offenses of conviction which involves the properties purchased by
the defendant, and not more than approximately $552,676.32. The parties agree that
the government carries the burden of establishing the amount of harm directly caused
by the defendant’s criminal conduct as required by 18 U.S.C. § 3663A.

The parties agree that the sentencing of the defendant should be deferred until
the conclusion of the trial or other disposition of the charges in this case against Steven
J. Mascarenas.

The Defendant is aware that 18 U.S.C. § 3742 affords a defendant the right to

appeal the sentence imposed. Understanding this and in exchange for the concessions
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made by the government in this agreement, the defendant knowingly and voluntarily
waives her right to appeal any matter in connection with this prosecution, conviction, or
sentence unless it meets one of the following three criteria: (1) the sentence imposed is
above the maximum penalty provided in the statute of conviction, (2) the court, after
determining the otherwise applicable sentencing guideline range, either departs or
varies upward, or (3) the court determines that the offense level is greater than 20 and
imposes a sentence based upon that offense level determination. Except as provided
above, the defendant also knowingly and voluntarily waives the right to appeal the
manner in which the sentence is determined on grounds set forth in 18 U.S.C. § 3742.
The defendant also knowingly and voluntarily waives her right to challenge this
prosecution, conviction, or sentence and/or the manner in which it was determined in
any collateral attack, including but not limited to a motion brought under 28 U.S.C. §
2255. This waiver provision, however, will not prevent the defendant from seeking relief
otherwise available if: (1) there is an explicitly retroactive change in the applicable
guidelines or sentencing statute, (2) there is a claim that the defendant was denied the
effective assistance of counsel, or (3) there is a claim of prosecutorial misconduct.
Additionally, if the government appeals the sentence imposed by the court, the
defendant is released from this waiver provision.

ll. ELEMENTS OF THE OFFENSES

Proof that the defendant committed the offense of wire fraud as an aider and
abettor requires proof of each of the following elements beyond a reasonable doubt:

1) Someone else committed the wire fraud charged, in that he
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(a) knowingly devised or intended to devise a scheme, substantially as
charged in thé indictment, to defraud or for obtaining money by
means of false or fraudulent pretenses, representations, or
promises,

(b)  acted with specific intent to defraud,

(c) caused an interstate wire communication facility to be used for the
purpose of executing the scheme,

(d)  the scheme employed materially false pretenses, representations,
or promises, and

2) The defendant intentionally assocciated herself in some way with the
offense and intentionally participated in it as she would in something she wished to
bring about.

lll. STATUTORY PENALTIES

The maximum statutory penalty for a violation of 18 U.S.C. § 1343 is: not more
than 240 months’ imprisonment; a fine of not more than $250,000.00, twice the gross
gain, or twice the gross loss, or both imprisonment and a fine; not more than § years’
supervised release; a $100.00 special assessment fee; plus restitution. Whoever aids
and abets in the commission of an offense against the United States is punishable as a
principal. 18 U.S.C. § 2(a).

The conviction may cause the loss of civil rights, including but not limited to the
rights to possess firearms, vote, hold elected office, and sit on a jury.

A violation of the conditions of probation or supervised release may result in a

separate prison sentence.
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IV. STIPULATION OF FACTUAL. BASIS AND FACTS
RELEVANT TO SENTENCING

The parties agree that there is no dispute as to the material elements which
establish a factual basis of the offenses of conviction.

Pertinent facts are set out below in order to provide a factual basis of the plea
and to provide facts which the parties believe are relevant, pursuant to §1B1.3, for
computing the appropriate guideline range. To the extent the parties disagree about the
facts relevant to sentencing, the statement of facts identifies which facts are known to
be in dispute at the time of the plea. (§6B1.4(b)).

The statement of facts herein does not preclude either party from presenting and
arguing, for sentencing purposes, additional facts or factors not included herein which
are relevant to the guideline computation (§1B1.3) or fo sentencing in general (§1B1.4).
In "determining the factual basis for the sentence, the court will consider the stipulation
[of the parties], together with the results of the presentence investigation, and any other
relevant information." (§6B1.4 Comm.)

The government’s position is that its evidence would show that the date on which
conduct relevant to the offense (§1B1.3) began is approximately December 1, 2004; the
defendant’'s position is that the conduct relevant to the offense (§1B1.3) began on
approximately April 15, 2004.

The parties agree that the government’s evidence would be:
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1. Steven J. Mascarenas was an attorney and licensed real estate broker.
He was admitted to the Colorado bar in 1986. Kathy J. Mascarenas was his wife; her
maiden name was Kathy Oliver.

2. Between 2001 and 2003, Kathy Mascarenas had acquired the franchise
rights and assets of four Subway restaurants in Westminster and Lakewood, Colorado.

3. In 2004, Bryan Silva, who had been a building contractor, and Jay Bishop,
who had owned and operated a carpet and janitorial cleaning business, approached
Steven Mascarenas seeking advice as to how to create an entity through which they
could invest in residential real estate. Silva had developed an interest in real estate
investing, and had viewed info-mercials and ordered written materials on real estate
investing. He had approached his long time friend, Jay Bishop, to be his partner in
making real estate investments. They had begun buying small single family residences,
fixing them up, and reselling them for modest profits. Bishop’s wife knew Steven
Mascarenas’ brother, and had learned that Steven Mascarenas was an attorney and a
real estate agent. Bryan Silva and Jay Bishop met Steven Mascarenas in about April
2004, and soon concluded that he was much more knowledgeable than they in matters
relating to real estate investments and the law. He assisted them in incorporating
Imperial Investments, LLC, through which they intended to continue to buy small
properties, fix them up and resell them. At first, in his capacity as a realtor, Steven
Mascarenas assisted Bishop and Silva in finding additional residences in which to invest
which were similar to those they had previously purchased.

4, Steven Mascarenas told Silva and Bishop that he owned a couple of

Subway restaurants which he wanted to sell. Silva and Bishop told him that they were
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interested in buying the Subways. Steven Mascarenas offered to sell them the two
Subways for $1.1million. They tried to get an SBA loan, but were not approved. Steven
Mascarenas told them that if they wanted to buy the Subways, they should buy and sell
bigger houses to generate bigger profits. He offered them the opportunity to make more
money than they had been making in their previous real estate investments by working
with him on the purchase and resale of more expensive properties. He also told them
that they would have to be more aggressive and find more “horses” or “credit buyers”
because they needed more purchasing power. Kathy Mascarenas did not participate in
any of these formative discussions with Bishop and Silva. At the time, Silva and Bishop
thought that using someone else’s credit to buy a house was a legitimate practice, as
Silva had heard about using credit buyers from seminars and from Cedric Lipsey,
another local realtor. In fact, during the summer and fall of 2004, Bishop and Silva
enlisted two persons in 2004 to act as credit buyers in acquiring investment properties;
one of these transactions was arranged by Steven Mascarenas. Bishop and Silva
trusted Steven Mascarenas as a knowledgeable and successful attorney, realtor, and
real estate investor, and agreed to participate with him in what he described as a
legitimate business arrangement.

5. In December 2004, Steven Mascarenas drafted a “Real Estate Investment
Business Agreement” to which Imperial Investments, LLC and Mountain Peak
Investments, LLC were the parties. Mountain Peak Investments, LLC was incorporated
on December 21, 2004, with Kathy Oliver listed as its registered agent. Hers was the
only name on the documents filed with the Secretary of State. The agreement provided

that “Dr. Steven J. Mascarenas” could be added as party at any time in the future
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without a vote of the parties, but only if he submitted a signed written document
indicating his intention to be formally recognized as a party.

6. On December 22, 2004, Kathy Mascarenas, Bryan Silva, and Jay Bishop
signed the Real Estate Investment Business Agreement. Silva and Bishop signed on
behalf of Imperial Investments, LLC, and Kathy Mascarenas signed as Kathy Oliver on
behalf of Mountain Peak Investments, LLC. The body of the document noted that Kathy
Oliver was also known as Kathy Mascarenas. The primary purpose of the agreement
between the parties was to purchase, manage, and sell real estate for profit. The
agreement provided, among other things, that whenever possible the properties would
be titled in the names of both limited liability companies as tenants in common, but that
the property acquisitions would usually occur in the individual names of various
persons, including, but not limited to, Jay Bishop, Bryan Silva, Tom Brown, and Thomas
Mascarenas, Jr., “to allow the real property transactions to occur smoothly.” According
to the agreement, the property would still be considered “property of the parties”, and
the parties would each have a 50% “business interest” in the properties acquired under
it. The profits, losses, expenses, and debts related to each transaction would be divided
equally between Mountain Peak Investments, LLC and Imperial Investments, LLC.
Where the parties were to receive “equity proceeds” at the time of a closing, they would
receive equal amounts. According to the agreement, the parties would be investing
“based upon the appraised value of the property rather than the open real estate market
value,” and at least initially, those properties would be in “The Broadlands”, a
subdivision in Broomfield, Colorado. Mascarenas Real Estate Company, Inc., an entity

controlled by Steven Mascarenas, would handle all matters related to the acquisition of



Case 1:10-cr-00221-REB Document 411 Filed 03/20/12 USDC Colorado Page 9 of 33

the properties on an exclusive basis. The agreement advised the parties to retain
separate attorneys for all legal matters, and stated that the parties were to
independently consuilt with their own attorney, real estate appraiser, accountant, or
other professionals necessary to assist the party in making a determination related to
whether to purchase a property. It also provided that the parties agreed to use the legal
services of The Law Firm of Steven J. Mascarenas, P.C., (in which Steven Mascarenas
was the sole practitioner). Bishop and Silva were not informed that at the time, Steven
Mascarenas’ license to practice law was under suspension. They trusted him and did
not seek independent counsel or other advice.

7. Beginning in December 2004, Steven Mascarenas orchestrated the
purchase and resale of residential properties in The Broadlands. The properties were
larger and more expensive than those previously purchased by Bishop and Silva.
Steven Mascarenas, Bryan Silva and Jay Bishop arranged to have individuals serve as
“credit buyers” to obtain loans, purchase the properties, and in all but one instance,
resell them shortly thereafter at significantly higher prices to other “credit buyers” in their

select group.

8. There were six purchases and five resales in the scheme. They were:
Property Address | Buyer Purchase/ | Date Lenders
Resale

4596 Castle Circle | Thomas Brown | Purchase | 12/23/04 | Countrywide Home
Broomfield, CO Loans, Inc.

4596 Castle Circle | Thomas Resale 4/7/05 Countrywide Home
Broomfield, CO Mascarenas, Loans, Inc.

Jr.

3833 Broadlands Thomas Purchase | 1/14/05 | Countrywide Home
l.ane Mascarenas, : Loans, Inc.

Broomfield, CO Jr.
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3833 Broadlands Jeff Rankin Resale 4/27/05 Countrywide Home
Lane Loans, Inc.
Broomfield, CO

13856 Muirfield Cir. | Jay Bishop Purchase |4/25/05 Countrywide Home
Broomfield, CO Loans, Inc.

13856 Muirfield Cir. | Kathy Resale 8/2/05 American Home
Broomfield, CO Mascarenas Mortgage

Acceptance, Inc.;
American Brokers

Conduit
4331 Crestone Cir. | Jim Silva Purchase |7/1/05 Cherry Creek
Broomfield, CO Mortgage Company
4331 Crestone Cir. | Robert Resale 3113/06 Argent Mortgage
Broomfield, CO Mascarenas Co., LLC
4182 Broadmoor Kathy Purchase |9/2/05 Lehman Brothers
Loop Mascarenas Bank, FSB
Broomfield, CO
4182 Broadmoor George Ng Resale 2/20/07 The Mortgage Store
Loop of Denver, Inc.
Broomfield, CO
4545 Castle Lane Robert Purchase [ 10/31/05 [ Axis Mortgage &
Broomfield, CO Mascarenas Investments a

Division of Biltmore
Bank of Arizona

9. The first purchase of a property in the Broadlands, 4596 Castle Circle,
occurred on December 23, 2004. On January 10, 2005, Kathy Mascarenas, on behalf
of Standley Lake Subway Sandwich Shop, LLC, (an entity which had been created by
Kathy J. Mascarenas and Steven J. Mascarenas) and Silva and Bishop, on behalf of
Imperial Investments, LLC, executed a “Subway Asset Purchase and Sale Agreement’,
(hereinafter, the “Standley Lake Subway agreement”). Steven J. Mascarenas drafted
the agreement. It provided that for $550,000.00, including a non-refundable $50,000.00

down payment due in equal instaliments on January 10 and January 17, 2005, Imperial

10
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Investments, LLC would purchase the assets of Standley Lake Subway Sandwich Shop,
LLC, including the furniture, machinery, equipment, trade fixtures, and franchise rights.
Kathy Mascarenas had purchased the assets of the business, including the franchise
rights, in 2002 for $375,000.00. Kathy Mascarenas’ franchise agreements with the
owner/franchisor of the Subway Shops, Doctor's Associates, Inc., prohibited her from
transferring the restaurants and related franchise rights without first offering to sell the
restaurants to the franchisor on the same terms and conditions offered by the third
party, and giving the franchisor, Doctor's Associates, Inc. thirty days to fail to accept the
offer. The franchisor also had very specific requirements as to the qualifications and
training of any transferees, and required specific disclosures to and by the transferees.
10. The parties acknowledged in the Standley Lake Subway agreement that
the store was operated as a franchise of Doctor's Associates, Inc. and that the
agreement would be subject to the approval of the franchisor. The buyer acknowledged
that information provided to him under the agreement was proprietary and constituted
trade secrets of the seller and its franchisor. But the agreement also expressly stated
that the buyer understood that the contents of the agreement, as well as any information
exchanged during the period from when negotiations began until the date of the Subway
transfer, were confidential and could not be divulged in any way whatsoever to any
other person or entity, including any person associated with Subway. The agreement
also provided that if approved by Subway, the buyer could take over full operations of
the store on February 1, 2005 under a “management contract’, and that the buyer would
accept 100% responsibility for all costs, expenses, and operations on that date. The

buyer would also be permitted to keep all business profits, if any, of the store. The date

11



Case 1:10-cr-00221-REB Document 411 Filed 03/20/12 USDC Colorado Page 12 of 33

of the formal closing was to be determined after the buyer announced that it had
obtained the funds to pay the seller in full. The agreement provided that the buyer had
the right to consult an attorney, tax consultant, accountant, appraiser, or other
professional deemed necessary by it before signing and executing the agreement. Jay
Bishop and Bryan Silva would testify that they trusted Steven Mascarenas and did not
consult independent professionals before signing the agreement.

11.  The purchase of the second property in The Broadlands, 3833 Broadlands
Lane, occurred on January 14, 2005. On February 8, 2005, Kathy Mascarenas, Bryan
Silva, and Jay Bishop signed an addendum to the Standley Lake Subway agreement,
which was also drafted by Steven Mascarenas. In it, the parties agreed that a member'
of Standley Lake Subway Sandwich Shop, LLC would actually issue the checks to pay
all of the shop’s bills, but that Imperial Investments, LLC, Jay Bishop, and Bryan Silva
would be ultimately responsible for payment of all such bills and would thus be required
to deposit a $9,800.00 retainer per month with Standley Lake Subway Sandwich Shaop,
LLC toward those bills. The monthly retainer would not constitute payment toward the
purchase price.

12.  On March 1, 2005, Kathy Mascarenas, on behalf of her entity Promenade
Subway Sandwich Shop, LLC, and Bryan Silva and Jay Bishop, on behalf of Imperial
Investments, LLC, signed another “Subway Asset Purchase and Sale Agreement,”
(hereinafter, the “Promenade Subway agreement”). It was drafted by “Dr. Steven J.

Mascarenas.” It provided for the sale of the assets, including the franchise rights, of

'Kathy J. Mascarenas was the sole member of Standley Lake Subway Sandwich Shop,
LLC named on the entity’s Articles of Organization filed with the Colorado Secretary of
State.

12
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Promenade Subway Sandwich Shop, LLC to Imperial Investments, LLC, for
$550,000.00, including a $50,000.00 non-refundable cash down payment which was
due March 1, 2005. Kathy Mascarenas had purchased the assets of this shop, including
the franchise rights, in 2003 for $275,000.00. The Promenade Subway agreement had
provisions similar to those of the Standley Lake Subway agreement regarding the
buyer’s right to operate the business, duty to pay costs, right to keep the profits, duty
not to divulge the contents of the agreement to any other person or entity, including any
person associated with Subway, and the buyer’s right to seek independent professionat
advice. The closing was required to take place no later than December 31, 2005; if the
buyer did not make full payment of the $500,000.00 balance of the purchase price on or
before the closing, any payments previously made would not be refunded.

13.  An addendum to the Promenade Subway agreement, also drafted by “Dr.
Steven J. Mascarenas” and signed by Kathy Mascarenas, Jay Bishop, and Bryan Silva
on March 1, 2005, provided that the December 31, 2005 deadline for full payment and
forfeiture of any amounts paid prior thereto also applied to the Standley Lake Subway
agreement. As with the Standley Lake shop, Kathy Mascarenas would issue checks
for the Promenade shop’s bills, but Imperial Investments, LLC would ultimately be
responsible for payment all the bills related to the operation of it, and would be required
to deposit a sum in an amount to be determined with the seller on a monthly basis. This
addendum also extended the Real Estate Investment and Business Agreement
between Imperial investments, LLC and Mountain Peaks Investments, LLC from a term
of two years to a term of five years from December 22, 2004. Jay Bishop and Bryan

Silva each indicated in writing that he did not wish to consult an independent attorney

13
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prior to signing the addendum. They would testify that they didn’'t seek independent
advice because they trusted Steven Mascarenas.

14. Kathy Mascarenas did not disclose her agreements with Imperial
Investments, LLC to the franchisor, but nevertheless entered the agreements, accepted
payments from Imperial Investments, LLC, and permitted Bryan Silva and Jay Bishop to
operate the shops.

156.  Meanwhile, in connection with the purchases and resales of the properties
in The Broadlands, Bryan Silva pulled fliers for houses in The Broadlands that were for
sale, and provided them to Steven Mascarenas. If Mascarenas were interested in
purchasing the house, he would tell Silva to call Katrina Roberts and ask her to make an
assessment of its value. In cases in which Silva relayed to Mascarenas that Roberts
had said that the house was worth at least $100,000 more than the list price,
Mascarenas would choose that house. Steven Mascarenas told Silva that the true value
of the house was whatever Roberts appraised it for.

16. Katrina Roberts was a licensed real estate appraiser. She prepared
appraisal reports for the purchases of the six properties in the scheme. In them, she
falsely represented that the fair market values of the properties were from $100,000 to
$325,000 greater than their actual sales prices. These reports were submitted to the
lenders as evidence of the purported true value of the properties.’

17. To make the inflated values in all of her reports appear legitimate, Katrina
Roberts falsely represented that the purchases, which were actually sales at market

value, were “distressed” sales or “quick” sales below market value, and/or that the

> The government has no reason to believe that Kathy Mascarenas arranged for any of
the appraisals or discussed property values with Katrina Roberts.

14
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properties had been “exposed on the open market at below market value”. Roberts also
made her appraisal reports appear legitimate by choosing more valuable properties as
comparables. To do this, she chose comparables that were located near the subject
properties, but which had sold for much more than the subject properties in the past.
The comparables she chose were substantially more valuable than the subject
properties, primarily because of their quality custom construction and their superior
jocation. Roberts falsely represented that she had made adjustments which took into
account any significant feature of a comparable property which was superior to that of
the subject property, when she had not. In fact, for her comparisons, she usually chose
properties located in “The Island”, a gated community in The Broadlands, but never
made any adjustments for the added value which that location warranted. Katrina
Roberts was paid approximately $350.00 for each of her appraisal reports.

18. Steven Mascarenas acted as the buyers’ real estate agent for the
purchases. He portrayed the entire real estate investment plan as a legitimate business
opportunity, causing Bishop and Silva to do the same. Steven Mascarenas chose
individuals who had good credit histories to participate as the buyers and directed
Bishop and Silva to do the same. Steven Mascarenas, and in turn, Bishop and Silva,
led these individuals to believe that they would not be responsible for making the
mortgage payments or paying any of the costs; they would simply be allowing Steven
Mascarenas, Silva, and Bishop to use their credit to obtain loans and purchase
properties in their names until the properties could be resold. The choice of buyers
eliminated the need to publicly advertise the properties for the resales, which would

have brought attention to the grossly inflated resale prices. The buyers were: Thomas

15
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Brown (a friend of Bryan Silva and Jay Bishop), Jeff Rankin (a friend of Steven
Mascarenas), Thomas Mascarenas, Jr. (Steven Mascarenas’ father), Robert
Mascarenas (Steven Mascarenas’ brother), Jim Silva (Bryan Silva's father), and
George Ng (the only previously unassociated buyer). Kathy Mascarenas was the
buyer of two of the properties.’

19.  Having already obtained Katrina Roberts’ inflated appraisals for the
purchases of the properties, and having arranged to have buyers who were not
conducting arm’'s-length transactions or negotiating the prices they would pay, Steven
Mascarenas was able to set substantially higher prices for the resales. Consistent with
Katrina Roberts’ prior appraisals, he set the prices for the resales far beyond their true
market values, and arranged for the buyers to obtain 100% or nearly 100% financing for
them. For the resales of the first three properties, Katrina Roberts also created appraisal
reports. In these reports, she again falsely represented that the properties’ value was
greater than it was, based on the same or similar false representations she had made in
her first reports for those properties.

20. To ensure that the desired funding would be approved for the buyers for
both the purchases and the resales, Steven Mascarenas caused materially faise
information about their qualifications and intentions to be incorporated into their loan
applications where necessary to enable them to qualify for the loans. For example,
knowing that lenders were more likely to give better interest rates on loans to borrowers
who would be occupying the property as their primary residences, Steven Mascarenas

caused many of the loan applications to falsely reflect that the borrower intended to

* The government has no reason to believe that Kathy Mascarenas solicited others to
act as credit buyers.

16
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reside in the property as his primary residence. He also caused many of the loan
applications to falsely represent that the buyers would be renting their actual residences
to third parties, and arranged for fraudulent leases to be created and submitted to the
lenders in support of those applications. Bryan Silva also created such a lease. These
falsehoods corroborated the false representations that the borrowers intended to be
owner-occupants of the properties they were purchasing; they also served to increase
the amount of the borrowers’ stated income. Steven Mascarenas also caused false
representations to be made to the lenders regarding such factors as the borrowers’
incomes, job stability, assets, and/or debts. Kathy Mascarenas submitted signed
documents containing false representations to the lenders when she applied for loans
as the buyer of two of the properties in the scheme. The lenders were not informed that
in most cases, the borrowers were not paying their own down payments. Nor were the
lenders told that the borrowers would be paid after the closing for having participated as
“credit buyers”.

21.  When necessary to ensure that the proceeds from the second sales would
be directed to entities of his choice without revealing his involvement in the fraud,
Steven Mascarenas caused the closers to be informed just prior to closing that the
sellers wished to have their proceeds distributed to certain companies. To make these
distributions appear legitimate, he sometimes caused false and fictitious promissory
notes and payoff statements to be presented to the closers. Bryan Silva and Kathy
Mascarenas signed some of those false documents. The entities to which the proceeds
were distributed in this fashion were companies that Kathy Mascarenas and/or Steven

Mascarenas, Bryan Silva and Jay Bishop had created, and whose bank accounts they

17
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controlled. These were: 2650 Chase Street, LLC, Colorado Home Investments, LLC,
Mountain Peak Investments, LLC, and Imperial Investments, LLC.

22. The proceeds (after payment of costs and prior mortgages) from the
resales of the first three properties in the scheme were divided about equaily between
(1) Imperial Investments, LLC and (2) entities controlled by Steven or Kathy
Mascarenas (2650 Chase Street, LLC, Colorado Home Investments, LLC and Mountain
Peak Peak Investments, LLC). Each received approximately $303,000.00. In their
attempt to purchase the assets of and franchise rights of the Subway shops, Bryan Silva
and Jay Bishop, through Imperial Investments, LLC, paid Standley Lake Subway
Sandwich Shop, LLC, Promenade Subway Sandwich Shop, LLC, and Kathy J.
Mascarenas $209,800.00. They never acquired ownership, because they were unable
to pay the balance of the purchase price (approximately $900,000.00), or keep up the
monthly retainer payments to Kathy Mascarenas.

23. Kathy Mascarenas assisted in the commission of the charged fraud in a
variety of ways. The following is a more specific description of her involvement in
connection with each of the six properties in the scheme:

A. 4596 Castle Circle

(1)  Thomas Brown purchased the property on December 23, 2004 for
$590,000.00. He sold it on April 7, 2005 to Thomas Mascarenas, Jr. for $750,000.00.

(2) Thomas Mascarenas, Jr. was required to bring a $6,088.28 down payment
of his own funds to the closing. Imperial Investments, LLC was to cover half of the
closing costs and Mountain Peak Investments, LLC the other half. On the day of the

closing, Kathy Mascarenas signed a check for $2,929.57 payable to Steven J.

18
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Mascarenas for 4596 Castle Circle. Steven Mascarenas used the check to purchase an
official check payable to himself. He presented the official check at the closing as part of
Thomas Mascarenas, Jr.’s down payment.

(3) The fraudulently inflated sale price on the April 7 resale resulted in
proceeds in excess of the amount required to pay off Brown's mortgage. Steven
Mascarenas falsely represented to the lender and settlement agent that Brown owed
money on a second mortgage in the amount of $269,880.61. In fact, Brown had no
second mortgage. As proof of the purported second mortgage, Steven Mascarenas
caused fraudulent promissory notes from Brown payable to 2650 Chase Street, LLC
and from Brown payable to Imperial Investments, LLC, to be provided to the lender,
along with a bogus pay-off statement for each of the notes.

4) Kathy Mascarenas signed the bogus pay-off statement on behalf of 2650
Chase Street, LLC as “Kathy Oliver, Chief Executive Member, 2650 Chase Street, LLC.”
The pay-off statement falsely represented that as of April 7, 2005, the closing date,
Thomas Brown owed 2650 Chase Street, LLC $75,298.17. This payoff statement gave
the settlement agent authority to distribute a check in the amount of $75,298.17 to 2650
Chase Street, LLC, at the closing. 2650 Chase Street, LLC was an entity which had
been created by Steven Mascarenas; Kathy Mascarenas had sole signature authority
over its bank account.

(5)  After the closing, Kathy Mascarenas deposited the $75,298.17 check into
the 2650 Chase Street, LLC account. A few days later, she issued a check drawn
against those funds for $70,000.00 payable to Mountain Peak Investments, and

deposited it into the Mountain Peak Investments, LLC account, on which she also had
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sole sighature authority. She then signed checks drawn against the $70,000, which
included:
a) a $15,000.00 check written by Steven Mascarenas payable to Jeff
Rankin; this check compensated Rankin for his participation as a
“credit buyer” of 3833 Broadlands Lane.
b) a $33,056.58 check payable to Bank One; this check was used to
purchase an official check in the same amount to pay half of Jay
Bishop's down payment for the purchase of another property in the
scheme, 13856 Muirfield Circle.

(6) Kathy Mascarenas also wrote “Paid In Full - Kathy Oliver 4-7-05" over the
face of the fraudulent promissory note which purported to show that Thomas Brown
owed $78,000.00 plus interest to 2650 Chase Street, LLC.

(7) Later, using funds from the Mountain Peak Investments, LLC account,
Kathy Mascarenas made monthly payments to Countrywide Home Loans for Thomas
Mascarenas, Jr., the “credit buyer”.

B. 3833 Broadlands Lane

(1)  Thomas Mascarenas, Jr. purchased the property on January 14, 2005 for
$665,000.00. He was required to bring a $51,209.62 of his own funds as a down
payment to the closing. On the date of the closing, Kathy Mascarenas issued a check
payable to Bank One in the amount of $25,604.81, and drawn on the Colorado Home
Investments, LLC account. She exchanged it for an official check in the amount of
$25,604.81, payable to Thomas Mascarenas, Jr. Steven Mascarenas then presented

the official check as Thomas Mascarenas. Jr.’s funds to pay half of his down payment at
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the closing, the other half being paid by Imperial Investments, LLC. Using the name
Kathy Oliver, Kathy Mascarenas had created Colorado Home Investments, LLC in
October 2004; she and Steven Mascarenas had signature authority on its account.

(2)  Atthe January 14 closing, Mascarenas Real Estate Co., Inc. received an
$18,620.00 commission check, which Kathy Mascarenas endorsed and deposited into
the Mascarenas Real Estate Co., Inc. account, on which she and Steven Mascarenas
had signature authority. She subsequently issued checks against those funds, making
transfers to the Law Firm of Steven J. Mascarenas, 2650 Chase Street, LLC, Colorado
Home Investments, LLC, and her own personal account.

(3)  On April 27, 2005, Thomas Mascarenas, Jr. sold the property to Jeffrey
Rankin for $812,000.00. Rankin was required to bring a $5,411.16 of his own funds as
a down payment to the closing. On the date of the closing, Kathy Mascarenas issued a
check drawn on the Mountain Peak Investments, LLC account in the amount of
$5,411.16 payable to Bank One. That check was used to purchase an official check in
the same amount payable to Equity Title of Colorado. The official check was then
presented at closing as Rankin's down payment.

(4)  The fraudulently inflated sales price on the April 27, 2005 resale to Jeff
Rankin resulted in proceeds in excess of the amount required to pay off Thomas
Mascarenas, Jr.'s first and second mortgages on the property. On the closing
documents, Steven Mascarenas falsely represented that Thomas Mascarenas, Jr. owed
$272,143.89 on his second mortgage, when in fact, he only owed $67,587.22. To
facilitate the transfer of the difference to Colorado Home Investments, LLC to Imperial

Investments, LLC, Steven Mascarenas presented bogus pay-off statements to the
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settlement agent, which falsely represented that Thomas Mascarenas, Jr. owed
$102,278.34 to Colorado Home Investments, LLC, and $102,278.33 to Imperial
Investments, LLC.

(5) Kathy Mascarenas endorsed and deposited the $102,278.34 Colorado
Home Investments, LLC check into the Colorado Home Investments account, and
shortly thereafter made two transfers totaling $68,000 of those funds to the Mountain
Peak Investments, LLC account. She then transferred portions of those funds to her
Promenade Subway Shop, LLC account, her Standley Lake Subway Shop, LLC
account, and her personal account.

(6) Later, Kathy Mascarenas signed checks written by Steven Mascarenas
and drawn on the Mountain Peak Investments, LLC account for monthly payments to
Countrywide Home Loans for Jeffrey Rankin, the “credit buyer”.

C. 13856 Muirfield Circle

(1)  Jay Bishop purchased the property on April 25, 2005 for $600,000.00.
Kathy Mascarenas signed the check written by Steven Mascarenas on the Mountain
Peak Investments, LLC account in the amount of $3,000.00 for Bishop’s earnest money.

(2)  Jay Bishop was required to bring a $66,113.16 of his own funds as a down
payment to the closing. Kathy Mascarenas wrote a check on the Mountain Peak
Investments, LLC account in the amount of $33,056.58 which was used to purchase an
official check payable to Steven J. Mascarenas. Steven Mascarenas then endorsed the
official check over to the settlement agent at the closing to pay half of Bishop's down

payment, the other half being paid by Imperial Investments, LLC.
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(3) Mascarenas Real Estate Co., Inc. received a $16,800.00 commission
check at the April 25 closing. Kathy Mascarenas endorsed and deposited that check
into the Mascarenas Real Estate Co., Inc. account. Shortly thereafter, she issued
checks drawn against those funds, making transfers to Promenade Subway, Standley
Lake Subway, and 2650 Chase Street, LLC.

(4) On August 2, 2005, Kathy Mascarenas purchased the property from Jay
Bishop for $820,000.00. To fund the purchase, she applied for and received 100%
funding from American Home Mortgage Acceptance, Inc. and American Brokers
Conduit. On her loan application, Kathy Mascarenas overstated her gross monthly
income. She also falsely represented that she intended to occupy the property as her
primary residence, and that she would be renting the property she owned and actually
occupied with Steven Mascarenas, 10043 Tennyson Court, for $4,785 per month. To
acquire the funding, she also signed a separate occupancy agreement for the lenders,
falsely declaring her representation as to her intended occupancy to be true and correct.

(5)  To qualify for her loans, Kathy Mascarenas accurately stated that she had
$97,200.00 in a personal Janus account. She had received those funds in April 2005
from Imperial Investments, LLC, as part of the purchase price for its purchases of her
Standley Lake and Promenade Subway shops.

(6) On August 2, 2005, the lenders had their banks wire funds from New
Jersey to Colorado to fund the loans to Kathy Mascarenas. The wire for the funding for
the first mortgage was in the amount of $570,836.09.* The wire for the funding of the

second mortgage was in the amount of $242,824 .37.

*This is the interstate wire charged in Count 4 of the indictment.
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(7) At the closing on the sale from Jay Bishop to Kathy Mascarenas, the
proceeds generated from the fraudulently inflated sales price included $250,688.20
cash, which was paid to the seller, Jay Bishop. Unbeknownst to the lender, Kathy
Mascarenas, in her December 2004 Real Estate Investment Business Agreement had
agreed to receive half of the proceeds. Accordingly, two days after the closing, Steven
Mascarenas received $125,300.00 of those funds from Jay Bishop and deposited them
into the Mountain Peak Investments, LLC, account, over which Kathy Mascarenas had
sole signature authority.

D. 4331 Crestone Circle

(1)  Jim Silva purchased the property on July 1, 2005 for $615,000.00. Kathy
Mascarenas signed the $3,000.00 check drafted by Steven Mascarenas and drawn on
the Mountain States Investments, LLC account for Jim Silva’s earnest money payment.
The settlement agent refunded these funds to Mountain States Investments, LLC at
closing, and Kathy Mascarenas endorsed the check and re-deposited it into the
Mountain Peak Investments, LLC account.

(2) Mascarenas Real Estate Co., Inc. received a $17,220.00 commission
check at the July 1 closing. Kathy Mascarenas endorsed and deposited that check into
the Mascarenas Real Estate Co., Inc. account. Shortly thereafter, she issued checks
drawn against those funds, making transfers to 2650 Chase Street, LLC, Hollywood
3000, LLC, Promenade Subway, and her own personal account.

(3) On March 13, 2006, Jim Silva sold the property for $840,000.00 to Robert
Mascarenas. The fraudulently inflated sales price resulted in proceeds in excess of the

amount required to pay off Jim Silva’'s morigage. Steven Mascarenas caused the
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settlement statement to reflect that a $162,480.13 of the loan proceeds was to be
disbursed for “Improvements & Repairs to: “Mountian [sic] Peak”. In fact, no such
improvements or repairs had been made. At the closing, a $162,480.13 check was
disbursed to Mountain Peak Investments, LLC. Kathy Mascarenas endorsed the check
and deposited it into the Mountain Peak Investments, LLC account. Three days later,
unbeknownst to the lender, Kathy Mascarenas issued a check drawn against those
funds in the amount of $78,819.00 payable to 4M3G, LLC, effectively splitting the
proceeds with an entity controlled by the buyer, Robert Mascarenas.

{4) Robert Mascarenas was required to pay $4,840.83 of his own funds at the
closing, and he did. Three days after the closing, however, and unbeknownst to the
lender, Kathy Mascarenas issued a check to 4M3G, LLC in the amount of $4,841.00
drawn against the loan proceeds in the Mountain Peak Investments, LLC account, thus
reimbursing Robert Mascarenas for his own down payment.

(5) Kathy Mascarenas also issued numerous other checks drawn against the
loan proceeds which had been disbursed to Mountain Peak Investments, LLC. These
included:

a) a $17,000.00 check payable to herself, which she deposited into
her personal account;

b) checks for $10,000.00 and $3,500.00 payable to Colorado Home
Investments, LL.C, which she deposited into the Colorado Home
Investments, LLC account;

c) a $6,800.00 check payabie to 2650 Chase Street, LLC, which she

deposited into her 2650 Chase Street, LLC account;
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d) a $2,000.00 check payable to Hollywood 3000, LLC (an entity
created by Steven Mascarenas), which she deposited into the
Hollywood 3000, LLC account (over which she had signature
authority); and

e) a $3,200.00 check payable to the Law Firm of Steven J.
Mascarenas, which she endorsed over to the Law Firm of Steven J.
Mascarenas account.

E. 4182 Broadmoor Loop

{1)  On September 2, 2005, Kathy Mascarenas purchased the property for
$620,000.00. To fund the purchase, she applied for and received first and second
mortgages totaling $598,000.00 from Lehman Brothers Bank, FSB. On her loan
application, she failed to disclose that she owned 13856 Muirfield Circle and that she
had, exactly one month earlier, borrowed $820,000 to buy it.

(2) On her loan application, Kathy Mascarenas also overstated her gross
monthly income. To verify this income to the lender, she submitted a false and forged
letter which purported to be from an accountant who had reviewed her recent tax
returns. To corroborate the forged letter, she also submitted a signed letter in which
she falsely represented that the aforementioned accountant was in fact her CPA. In fact,
the accountant was not her CPA and had not reviewed her tax returns.

(3) To qualify for these loans, Kathy Mascarenas again accurately stated that
she had $97,200.00 in a personal Janus account. As stated above, these were funds
she had received from Imperial Investments, LLC in connection with the sale of two of

her Subway shops.
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{4) At the closing, Kathy Mascarenas submitted an official check in the
amount of $28,000.00 which she had purchased with funds from the Mountain Peak
Investments, LLC and Colorado Home Investments, LLC accounts. The $28,000.00
was more than what she was required to pay at closing, so she received a refund in the
amount of $7,833.50 at the closing. She deposited the refund into her personal
account.

(5) Mascarenas Real Estate Co., Inc. received a $17,360.00 commission at
the September 2 closing. Kathy Mascarenas endorsed the check and deposited it into
the Mascarenas Real Estate Co., Inc. account. Shortly thereafter, she issued checks
drawn against those funds, making transfers to Mountain Peak Investments, Colorado
Home Investments, LLC, and herself.

(6)  On February 20, 2007, Kathy Mascarenas sold the property to George Ng
for $725,000.00. On February 21, 2007, the lenders had their banks wire funds to the
seftliement agent’s bank. In turn, an employee at that bank in Missouri sent the
settlement agent in Colorado an e-mail, notifying her that the $580,000.00 for the first
mortgage had been received and could be disbursed,” She sent a similar e-mail
notifying the settlement agent that $145,000.00 was available for the funding of the
second mortgage.

(7)  On February 22, 2007, the settlement agent wired $103,518.24 to Kathy
Mascarenas’' personal account. On February 23, 2009, unbeknownst to the lender,
Kathy Mascarenas wrote a check in the amount of $40,357.18 to herself against those

funds. She then exchanged that $40,357.18 check for an official check in the same

SThis is the interstate wire communication charged in Count 9 of the indictment.
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amount payable to HGE Investments, LLC, an entity controlled by the buyer, George
Ng, thereby effectively splitting the proceeds with him.

F. 4545 Castle Lane

(1)  On October 31, 2005, Robert Mascarenas purchased the property for
$755,000.00, even though the sellers had listed it for $640,000.00. Steven Mascarenas
had persuaded them to sell it for $755,000.00, which enabled him to take a substantial
“bonus” as the buyer's agent. Accordingly, at the closing, two checks totaling
$123,407.90 were disbursed to Mascarenas Real Estate Co., Inc. as its commission .’
After the closing, Kathy Mascarenas endorsed and deposited these two checks into the
Mascarenas Real Estate Co., Inc., account.

(2) Unbeknownst to the lender, Kathy Mascarenas then issued Robert
Mascarenas a check in the amount of $105,497.90, drawn against Steven Mascarenas’
commission funds for Robert Mascarenas' participation as a “credit buyer”. She also
issued checks drawn on the commission funds to 2650 Chase Street, LLC, the Law
Firm of Steven Mascarenas, and herself.

24. Ultimately, the loans on the resales of the first five properties in the
scheme and the loan on the purchase of the last property in the scheme all went into
default. The lenders or their successors in interest then foreclosed on the properties
and sold them. From the disposition of the collateral which had been pledged as
collateral to secure their loans, they received $1,776,671.73 less than the unpaid

principal balances they were owed.

¢ The selling broker's commission was appropriately set at $12,800.00.
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V. SENTENCING COMPUTATION

The parties agree that the defendant must be sentenced pursuantto 18 U.S.C. §
3553, but that one of the factors that the court must consider will be the application of
the Advisory Sentencing Guidelines.

Any estimation by the parties regarding the estimated appropriate guideline
application does not preclude the defendant from asking the court to depart downward
from the otherwise appropriate guideline range at sentencing, if she believes that there
exists a mitigating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating the sentencing guidelines.
(§5K2.0). She may also request the court to consider imposing a lesser statutory
nonguidelines sentence as sufficient, but not greater than necessary under 18 U.S.C.
§3553(a).

The parties understand that the court may impose any sentence, from the
statutory minimum to the statutory maximum, regardless of any guideline range
computed, and that the court is not bound by any position of the parties. (§6B1.4(d))
The court is free, pursuant to §§6A1.3 and 6B1.4, to reach its own findings of facts and
sentencing factors considering the parties’ stipulations, the presentence investigation,
and any other relevant information. (§6B1.4 Comm.; §1B1.4).

To the extent that the parties disagree about the sentencing factors, the
computations below identify the facters which are in dispute. (§6B1.4(b))

A. The base guideline is §2B1.1, with a base offense level of 7.

B. The government’s position is that the loss is approximately $1,776,671.73,

warranting a 16-level upward adjustment pursuant to §2B1.1(b)(1)(l). The government’s
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position is that pursuant to §1B1.3, the harm relating to all of the six properties in the
scheme is harm properly attributable to the defendant. The defendant’s position is that
the defendant’s relevant conduct under §1B1.3(a)(1)(B) is limited to her two offenses of
conviction, or approximately $552,676.32, warranting a 14-level upward adjustment.
The defendant’s position is also that a 16-level guideline adjustment would resuit in a
sentence which is greater than necessary to fulfill the purposes of 18 U.S.C. §
3553(a)(2).

C. The wire fraud counts are grouped together into a single group. §3D1.2(d).

D. The government's position is that the adjusted offense level would
therefore be 23; the defendant's position is that the adjusted offense level of 23
calculated by the government would result in a sentence which is greater than
necessary to fulfill the purposes of 18 U.S.C. § 3553(a)(2).

E. The defendant should receive the 3-level adjustment for acceptance of
responsibility if she clearly demonstrates acceptance of responsibility for her offenses,
pursuant to §3E1.1. The resulting offense level would therefore be 20, according to the
government’s calculation, and 18, according to the defendant's calculation. The
defendant’s position is that the government’s calculation would result in a sentence
which is greater than necessary to fulfill the purposes of 18 U.S.C. § 3553 (a)(2).

F. The parties understand that the defendant’s criminal history computation
is tentative. The criminal history category is determined by the court. Known facts
regarding the criminal history are as follows: The defendant has no known criminai
history. Based on that information, if no other information were discovered, the

defendant’s criminal history category would be |.
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G. Assuming the tentative criminal history facts of (F) above, the career
offender/criminal livelihood/armed career criminal adjustments would not apply.

H. The guideline range resulting from the government’s estimated offense
level of 20 and the tentative criminal history category of | is 33-41 months; the guideline
range resulting from the defendant's estimated offense level of 18 and the tentative
criminal history category of | is 27-33 months, but that a sentence of 21 months is
sufficient, but not greater than necessary to fulfill the purposes of 18 U.S.C. §
3553(a)(2). However, in order to be as accurate as possible, with the criminal history
category undetermined at this time, the estimated offense level of 18 or 20 could
conceivably result in a range from 27 months (bottom of Category | level 18), to 87
months (top of Category VI level 20). The sentence would be limited, in any case, by
the statutory maximum. The defendant's position is that a sentence in the government’s
range would be greater than necessary to fulfill the purposes of 18 U.S.C. § 3553(a)(2).

1. Pursuant to §5E1.2, assuming the estimated offense level of 20, the fine
range for this offense would be $7,500 to $75,000, plus applicable interest and
penalties; assuming the estimated offense level of 18, the fine would be $6,000 to
$60,000, plus applicable interest and penalties.

J. Pursuant to §5D1.2, if the Court imposes the term of supervised release,
that term shall be at least 2 years, not more than 5 years.

K. Pursuant to §5E1.1, the Court must enter a restitution order for the full
amount of the defendant’'s victims' losses, as required by 18 U.S.C. § 3663A. The
government's position is that the total restitution due in Defendant Kathy J. Mascarenas’

case is approximately $1,776,671.73. The defendant’s position is that restitution is
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limited to the harm suffered by the victims of her offenses of conviction, but not more
than approximately $5652,676.32.

VI. WHY THE PROPOSED PLEA DISPOSITION IS APPROPRIATE

The parties believe the sentencing range resulting from the proposed plea
agreement is appropriate because all relevant conduct is disclosed, the sentencing
guidelines take into account all pertinent sentencing factors with respect to this
defendant, and the charges to which the defendant has agreed to plead guilty
adequately reflect the seriousness of the actual offense behavior.

This document states the parties’ entire agreement. There are no other
promises, agreements (or "side agreements"), terms, conditions, understandings or
assurances, express or implied. In entering this agreement, neither the government nor
the defendant has relied, or is relying, on any terms, promises, conditions or assurances

not expressly stated in this agreement.

Date: oA-R37-/a2 { /L@)

KatHy J. Mascatenas
Defendant

Date: 7/2 7/ <

éénEFJ./Séars

Attorney for Defendant

Date: ﬂ/'zg/“ /(,WHV /\4“*7(«*4"‘——

Linda Kaufman
Assistant United étates Attorney
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Date: 2; 5— 12

James R. Allison
Assistant United States Attorney
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